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The test is not so much the keeping of or account which is impressed with the 

a separate account at the bank, as it is equitable ownership of the trust : Williams 

the parting with, and hence losing, of, v. Williams, 55 Wis. 300. 

the identity of the trust fund, and having Chables Burke Elliott. 

in place thereof no obligation, contract, Minneapolis, Minn. 



Supreme Court of Ohio. 

ARCHIBALD WOODS v. PAULINE V. WADDLE. 

A. and P. were married in West Virginia at their domicile, where A. retained 
his domicile. P. went to Tennessee, and in ex parte proceedings there obtained a 
divorce & vinculo from A., but as there was no personal service upon A. her appli- 
cation for alimony was dismissed without prejudice, and to enable her to sue for it 
elsewhere. P. then brought suit in Ohio for alimony alone, and to reach certain 
property in Ohio belonging to A. In this case she obtained service upon A., who 
also appeared and filed pleadings in the case. On the trial the court found sufficient 
cause and allowed her alimony. Held, P. had a right thus to bring her action for 
alimony alone, and she could have her claim therefor determined, and, if sustained 
upon trial, the court could allow her reasonable alimony out of the property of A. 

Error to the District Court of Belmont county. 

Cowan $■ Chambers and J. F. Kelly, for plaintiff in error. 

L. Danford, for defendant in error. 

The opinion of the court was delivered by 

Follett, J. — It is not claimed that Pauline V. Waddle was not 
rightly divorced and restored to her maiden name ; neither is it 
claimed that her right to alimony had ever been passed upon in any 
prior action. 

It is not questioned that the amount of the alimony decreed is 
just and reasonable. 

If she had not been divorced she was the wife of the plaintiff in 
error; and, if residing in Belmont county, without doubt as a wife, 
under Section 5702 of the Revised Statutes, she could file her 
petition for alimony alone. Section 5702 provides * * * "the 
wife may file her petition for alimony alone, or, if a petition for 
divorce has been filed by the husband, she may file her cross-peti- 
tion for alimony, with or without a prayer for the dissolution of the 
marriage contract;" and "habitual drunkenness" is specified as a 
cause for alimony. 

The old English doctrine, " that alimony has no independent 
existence," is not the law of Ohio. 
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As to where and by whom a petition for alimony alone may be filed, 
section 5690 of Revised Statutes provides as follows : " the plaintiff, 
except in an action for alimony alone, shall have been a resident of 
the state at least one year before filing the petition ; all actions for 
divorce, or for alimony, shall be brought in the county where the 
plaintiff has a bona fide residence at the time of filing the petition, 
or in the county where the cause of action arose ; and the court 
shall hear and determine the same, whether the marriage took place, 
or the cause of divorce occurred, within or without the state." 

No question is made by the record as to her alleged bona fide 
residence in Belmont county, as is required by law. The record 
shows legal service, and the personal presence of the parties in court. 
The language of the statute is, " the court shall hear and deter- 
mine the same, whether the marriage took place, or the cause of 
divorce" (or, as here alimony) "occurred, within or without the 
state." And the court found the plaintiff in error " guilty of 
habitual drunkenness as alleged in the petition." This is the 
" cause" for alimonv. Thus the language f the statute answers 
nearly all the questions presented in this case. 

It is not claimed that this woman's right to alimony had been 
passed upon by any court; and the Tennessee court not having 
jurisdiction of this matter, did not pass upon it, and it could not 
adjudge alimony in that case. 2 Bish. Mar. & Div. § 170; Whart. 
Ev. 818. 

So far as appears, the action in Belmont county was the first in 
which the defendant in error could recover alimony from the plain- 
tiff in error, and no limitation is claimed. But the words of the 
statute (§ 5702 Rev. Stat.) are " the wife may file her petition 
for alimony alone." May the word " wife" as used in this statute 
include a woman divorced, as was this defendant in error? 

In the case of Cox v. Oox, 19 Ohio St. 502, this court applied 
the benefits of this statute to a woman whose husband had been 
divorced from her by a court in Indiana, while she remained domi- 
ciled in Ohio. In that case, on page 512, White, J., said : " It 
is not essential to the allowance of alimony, that the marriage 
relation should subsist up to the time it is allowed.' On appeal, 
alimony may be decreed by the District Court, notwithstanding the 
subsisting divorce pronounced by the Court of Common Pleas. It 
is true the statute speaks of the allowance as being made to the wife. 
But the term ' wife' may be regarded as used to designate the per- 
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son, and not the actual existing relation ; or the petitioner may still 
be regarded as holding the relation of wife for the purpose of 
enforcing her claim to alimony." 

He thus shows that the word " wife" designates the person 
divorced, after the divorce is granted. He further considers the 
questions at length, and the court there held, " that the decree of 
divorce was no defence to her petition for alimony." 

The principles there stated and held, sustain this judgment. 

Here there is no showing of fraud on the part of the defendants 
in error, nor any claim that the plaintiff in error has been wronged 
by having the alimony suit tried in a separate action. 

We think that under the law of this state, the District Court, in 
allowing alimony to the defendant in error, did not err, and the 
judgment is affirmed. 



There are two vital questions involved 
hi this case— one the chancery doctrine 
of alimony recognised and followed in 
most all the states, and the other, the 
statutory alimony as advanced in Ohio. 

Alimony is a provision for the support 
or maintenance of the wife, grantable by 
a court, and payable by the husband : 
Burr r. Burr, 7 Hill 207 ; Wallingsford 
v. Wallingsford, 6 Har. & J. 485 ; Rog- 
ers v. Vines, 6 Ired. 293 ; and it is tem- 
porary or permanent. Temporary when 
granted pendente lite, or as a separate 
maintenance ; permanent when allowed 
as a permanent provision for support up- 
on a divorce d vinculo. The former is 
separate maintenance. 

In England, during the Cromwellian 
period, there were no ecclesiastical courts. 
Before that period and after it, until 
1858, the ecclesiastical conrts had exclu- 
sive jurisdiction of divorce and alimony, 
but only allowed alimony as incident to 
divorce : Oxenden v. Oxenden, 2 Vern. 
493 ; Head v. Head, 3 Atk. 295 ; Las- 
brook v. Tyler, 1 Ch. Rep. 44 ; Ashton 
v. Ashton, Id. 164 ; Nioholls v. Dan- 
vers, 2 Vern. 671 ; Shelford M. & D. 
598. 

The reason for this was that from the 
earliest period, alimony was adminis- 
tered as an incident to a separation and 
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as an original right, and secondly, it 
had no existence at common law or in 
chancery, as an independent right, but 
was recognised as an incident to a pro- 
ceeding for some other purpose, such as 
a supplicavit : Head v. Head, 3 Atk. 
547 ; Ball v. Montgomery, 2 Ves. 191. 
Lord Loughborough said in Ball v. 
Montgomery, that he did not recollect 
any cases in Vernon which allowed ali- 
mony without a separation, and stated 
that a married woman could not be a 
plaintiff in a suit in equity for a separate 
maintenance, and no court had original 
jurisdiction to award it. This was fol- 
lowed in Stones v. Cooke, 7 Sim. 22 ; 
Vandergucht v. DeBlaquiere, 8 Id. 315. 
The reasoning advanced was that co- 
habitation is the essential of marriage 
imposed by law and public policy, and 
to have a separate support she must 
have a separate existence. Hence, in 
England, equity only decreed a separate 
maintenance as an incident to some other 
jurisdictional matter, such as a suppli- 
cavit, and the ecclesiastical courts decreed 
it as an incident to divorce. 

In this country, the courts of Alabama, 
California, Kentucky, Maryland, Missis- 
sippi, North Carolina, Pennsylvania, 
South Carolina, Tennessee, Virginia and 
Ohio, have decreed alimony alone. The 
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other states follow the English doctrine 
of the states whose courts grant alimony 
alone. Some base the right on statute 
and some on chancery jurisdiction. 

In Maryland, the Court of Chancery, 
as early as the year 1707, asserted the 
jurisdiction to grant alimony, inde- 
pendent of divorce : McNamara's Case, 
2 Bland. Ch. 566 n., followed by Snythe- 
comb's Case, in 1738, and Scott's Case, 
in 1746, and Gavane's Case, in 1750 
(all reported in 2 Black. 566). This 
jurisdiction was, in 1777, confirmed by 
statute, giving the Court of Chancery 
full power to hear and determine all 
causes for alimony. In Jamison v. Jam- 
ison, 4 Md. Ch. 289, the court said, 
" this court had jurisdiction before the 
revolution, to grant alimony, independent 
of the application for divorce :" Helmes 
v. Franciscus, 2 Bland. Ch. 555 ; Wal- 
lingsford v. Wallingsford, 6 H. & J. 
485 ; Harding v. Harding, 22 Md. 337 ; 
Keerl v. Keerl, 34 Id. 21 ; J. G. v. //. 
G., 33 Id. 401 ; Schindel v. Srhindel, 
12 Id. 294 ; Dunnock v. Dunnoclc, 3 Md. 
Chan. 140 : Crane v. Meginnis, 1 Gill 
& J. 463. A scrutiny of these cases does 
not show the granting of alimony after a 
divorce a vinculo, except in the case of 
Crane v. Meginnis. 

In North Carolina, the chancery courts 
assumed jurisdiction, as early as 1796, to 
grant alimony independent of divorce : 
Spiller v. Spiller, 1 Hayw. 482 ; Knight 
v. Knight, 2 Id. 101 ; on the ground 
that chancery had that inherent juris- 
diction ; but whether or not it is estab- 
lished that alimony is grantable after a 
divorce is not very clear : Schonmald v. 
Schonmald, Phil. Eq. 215 ; Hodges v. 
Hodges, 82 N. C. 122. 

This inherent jurisdiction of chancery 
to grant alimony independent of divorce, 
has been adopted in Virginia ; Pureed 
v. Purcell, 4 Hen. & Munf. 507 ; Al- 
mond v. Almond, 4 Rand. 662 ; follow- 
ing Duncan v. Duncan, 19 Ves. 394, 
and rejecting Head v. Hend, 3 Atk. 295, 
and Ball v. Montgomery, 2 Ves. Jr. 



195 ; but as Duncan v. Duncan, is a 
case of separate maintenance, no Vir- 
ginia case can be found holding that ali- 
mony will be granted after a divorce in 
an independent suit. 

In Alabama, the court in Glover v. 
Glover, 16 Ala. 442, reviewed the Eng- 
lish cases, and rejected the English doc- 
trine, and held that it would grant ali- 
mony in a proper case, because the husband 
is bound to support his wife. In this 
state, as in the other states, the courts 
use general language which seems to 
cover alimony proper, yet the courts do 
not distinguish between alimony and 
separate maintenance : Wray v. Wray, 
33 Ala. 187 ; Turner v. Turner, 44 Id. 
437. In the latter case the court al- 
lowed alimony after a divorce a vinculo. 
But as that case was one where the wife 
sued for divorce and alimony in the juris- 
diction of her domicile and of the delictum, 
to which the husband pleaded an ex parte 
divorce procured in a foreign jurisdic- 
tion, and the court held that the ex parte 
divorce did interfere with the wife's 
right to alimony, or any other pecuniary 
right in Alabama. The court did not 
assert any reason for this ruling, and 
yet acknowledged the validity of the ex 
parte divorce. If the ex parte divorce 
was valid, then- the ground for allowing 
alimony is based upon the inherent 
power of equity, or upon a statute. But 
as there is no statute, and the prior cases 
did not assert the inherent equity juris- 
diction, the true ground upon which this 
decision can be placed, is, that an ex parte 
divorce, not obtained, at the domicile, 
nor at the place of the delictum, cannot 
affect the interests of the other party. 
In this case the domicile was Alabama, 
and the husband deserted the wife in 
Alabama ; hence Alabama was the domi- 
cile and the place of delictum. This ac- 
cords with Shannon v. Shanmon, 4 Allen 
134; Smith v. Smith, 13 Gray 209 ; 
Leith v. Leith, 39 N. H. 30 ; Hoffman 
v. Hoffman, 46 N. Y. 30 ; Prosser v. 
Warner, 47 Vt. 667. 
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In California, the court, in Galland v. 
Galland, 38 Cal. 265, after a careful re- 
view of the cases, divided upon the 
question, the majority of the court sus- 
taining the jurisdiction to grant alimony 
independent of the question of divorce, 
and the minority rejecting it. The ma- 
jority opinion approved and followed 
the Kentucky courts. 

The Kentucky courts very early as- 
sumed jurisdiction to decree separate 
maintenance : Lockridge v. Loclcridge, 3 
Dana 28 ; Boggess v. BoggesS, 4 Id. 
307 ; Wooldridge v. Lucas, 7 B. Mon. 
49 ; and in Butler v. Butler, 4 Litt. 
205, after reviewing the English cases, 
the court rejected the English doctrine, 
but in the reasoning of the court no re- 
ference is made to the grounds upon 
which the English doctrine is based, 
namely, that no court had original juris- 
diction of alimony alone, but had it as 
incidental to other subjects of jurisdic- 
tion. Yet, in Rogers v. Rogers, 15 B. 
Mon. 364, the court held that alimony 
could be allowed after a divorce h vin- 
culo. The court did not review the ad- 
judications, nor place its opinion upon 
any process of reasoning, yet that doc- 
trine was announced and seems to be 
the rule in that state : Hulett v. Hulett, 
80 Ky. 364. 

In Mississippi, the courts have held 
both sides of this question. In Shotwell 
v. Shotwell, 1 Sm. & M. Ch. 51, the 
court held " that a separate suit may be 
maintained for alimony after a decree 
for a divorce," * * * but this ruling 
was reversed by the Court of Errors and 
Appeals, in Lawson v. Shotwell, 27 
Miss. 630, holding " the authorities, 
almost without exception, agree that ali- 
mony is allowed only as an incident to 
some other proceedings which may be 
legally instituted by the wife against the 
husband, such, for instance, as an action 
for the restitution of conjugal rights, di- 
vorce, &c." This was followed and 
affirmed in Banlcston v. Bankston, 27 
Miss. 692. 



In Pennsylvania, alimony is grantable 
after a divorce : McKarracher v. Mc- 
Karracher, 3 Yeates 56. 

In South Carolina, the courts have 
granted separate maintenance, but termed 
it alimony, and there is no case where 
alimony was decreed after a divorce d 
vinculo : Jelineau v. Jelineau, 2 Dess. 45; 
Prather v. Prather, 4 Id. 33 ; Threewits 
v. Threewits, 4 Id. 560 ; Prince v. Prince, 
1 Rich. Eq. 282. 

In Tennessee, the court in Richardson 
v. Wilson, 8 Yerg. 67, granted alimony 
after a legislative divorce, having a reser- 
vation as to alimony ; although the court 
held that alimony would have been 
granted if the legislative enactment had 
not contained this reservation. The court 
did not review the authorities, nor is it a 
well-considered case. 

Excepting Ohio, this is the state of the 
decisions holding, or which seem to hold, 
that alimony can be granted in an inde- 
pendent proceeding ; and is not an inci- 
dent to a divorce, but the weight of au- 
thority takes the other view. 

In Arkansas, the court, in Bowman v. 
Worthington, 24 Ark. 529, held that ali- 
mony is incident to a divorce, and there 
is no jurisdiction to entertain a separate 
application for it. The Georgia courts 
hold the same doctrine : McGee v. Mc- 
Gee, 10 Ga. 477 ; Goss v. Goss, 29 Id. 
109. In Indiana, the doctrine was very 
clearly announced in Fischli v. Fischli, I 
Blackf. 360, stating that "alimony is 
incidental to divorce, the court which 
decrees the divorce is to make the pro- 
vision, and if that court fails * * * we 
know of no authority * * * for any 
other court to remedy the evil or extend 
the provision," there being no precedent, 
except a few extreme cases for any other 
view, the weight of authority being the 
other way, hence (in this case) the Ken- 
tucky court having had full jurisdiction 
to decree the necessary maintenance and 
alimony, as incident to the divorce, that 
matter cannot now be retried because 
' ' when a matter is adjudicated by a 
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court of competent jurisdiction it is for- 
ever at rest, not only what was actually 
determined, but every other matter which 
the parties might have litigated in the 
cause," and the matter to be litigated in 
divorce proceedings is "the separate 
maintenance (alimony), the wife's con- 
dition in life, the fortune she brought in 
marriage, and her husband's circum- 
stances."' In Muckenburg v. Haller, 29 
Ind. 139, the court stated that " alimony 
is an incident of a suit for divorce, and 
is not a matter which can constitute tlie 
subject of an independent suit." Fol- 
lowed in Moon v. Baum, 58 Ind. 194; 
Middleworth v. McDowell, 49 Id. 386. 

The Illinois courts have followed the 
same doctrine : Chestnut v. Chestnut, 77 
111. 346; but in Iowa the courts have 
been on both sides, the cases Blythe v. 
Blythe, 25 Iowa 266, Harshberger v. 
Harshberger, 26 Id. 503, Cole v. Cole, 
23 Id. 433, McEwen v. McEwen, 26 Id. 
375, holding that no independent action 
for alimony can be maintained, and the 
case Graves v. Graves, 36 Iowa 310 (14 
Am. R. 525), holding that an independ- 
ent action can be maintained. 

The doctrine that alimony is incident 
to a divorce has been adopted in Maine : 
Jones v. Jones, 18 Me. 311 ; Henderson 
v. Henderson, 64 Id. 419 ; Littlefield v. 
Paul, 69 Id. 533 ; and in Massachusetts 
Shannon v. Shannon, 2 Gray 287 ; Bald- 
win v. Baldwin, 6 Id. 342 ; Coffin v. 
Dunham, 8 Cush. 405 ; and in Michigan, 
Peltier v. Peltier, Har. Ch. 19 ; Perkins 
v. Perkins, 16 Mich. 167; Wright v. 
Wright, 24 Id. 180; and in Missouri, 
Doyle v. Doyle, 26 Mo. 545 ; Simpson v. 
Simpson, 31 Id. 24 ; and in New Hamp- 
shire, Parsons v. Parsons, 9 N. H. 317 ; 
Sheafe v. Sheafe, 24 Id. 569 ; and in 
New Jersey, Kirrigan v. Kirrigan, 2 
McCart. 146 ; Nichols v. Nichols, 10 
C. E. Green 60 ; Yule v. Yale, 2 Stock. 
138 ; Rockwell v. Morgan, 2 Bcas. 119 ; 
and in New York, Atwater v. Atwater, 
53 Barb. 621 ; Codd v. Codd, 2 Johns. 
Ch. 141 ; Lewis v. Leiois, 3 Id. 519 ; 



Mix v. Mix, 1 Id. 108 ; Perry v. Perry, 
2 Paige 501 ; Hoffman v. Hoffman, 46 
N. Y. 30 ; and in Vermont, Harrington 
v. Harrington, 1 Vt. 505 ; Prosser v. 
Warner, 47 Vt. 667. 

The decisions in Ohio on this subject 
are not of much value. In Cooper v. 
Cooper, 7 Ohio St. 238, Hitchcock, 
J., held that a foreign ex parte divorce 
was valid in Ohio, hence a subsequent 
application for alimony could not be sus- 
tained, and in Mansfield v. Mclntyre, 10 
Ohio 30, the same judge held that a for- 
eign ex parte divorce was not valid in 
Ohio and was not a bar to an application 
for dower. In Cox v. Cox, 19 Ohio St. 
502, the court granted alimony after an 
ex parte Indiana divorce. The court 
based its opinion partlyon the Ohio stat- 
ute, but most confidently on Mansfield 
v. Mclntyre ; Richardson v. Wilson, 8 
Yerg. 57 ; Crane v. Meginnis, 1 Gill & 
J. 463 ; and Shotweil v. Shotwell, 1 Sm. 
& M. Ch. 51. The case is not sustained 
by the statutes nor the decisions cited. 
Indeed the case is worthless, being with- 
out precedent, statute, authority and 
sound reasoning. The case of Richard- 
son v. Wilson, granted alimony after an 
ex parte legislative divorce because of 
the statute of 1799, ch. 19, \ 10, which 
act is contained in sections 2468 and 
2469 of the present Tennessee statute. 
That act empowered a court to grant 
alimony at any time after the parties had 
been divorced, besides, the legislative 
divorce reserved the right to alimony, 
and besides, the divorce was obtained and 
the application for alimony made in the 
forum of the domicile and delictum. It 
is not authority for Cox v. Cox, because 
it is based upon an express statute, upon 
the reservation in the divorce, and upon 
the jurisdictional forum. In Cox v. Cox, 
the facts were that the husband and wife 
were domiciled in Ohio. The husband 
deserted this wife, went to Indiana and 
procured an ex parte divorce. The wife 
still domiciled in Ohio, and at the place 
where he had deserted her, applied for 
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divorce and alimony on the ground of de- 
sertion. The husband pleaded the Indi- 
ana divorce as a bar. The Common 
Pleas court decreed divorce and alimony. 
The District Court refused to try the 
question of alimony de novo. The statute 
provides for such trial. For this refusal 
the Supreme Court reversed the District 
Court, holding that " the wife's domicile 
remained unaffected by the husband's 
desertion." And that " the Indiana 
divorce was no defence," because Ohio 
was the domicile, the place of the delic- 
tum, and divorce was obtained on false 
grounds. 

In truth, the decision should be placed 
on the ground that the ex parte divorce 
was a fraud upon the rights of the wife, 
and not recognisable in Ohio, and upon 
this ground will find precedent in Shan- 
non v. Shannon, 4 Allen 134 ; Hoffman 
v. Hoffman, 46 N. Y. 30 ; Prosser v. 
Warner, 47 Vt. 667 ; Smith v. Smith, 13 
Gray 209 ; Leith v. Leith, 39 N. H. 20; 
Kerr v. Kerr, 41 N. Y. 272 : and in 
the learned article of Judge Redfield, 
in 3 Am. Law Reg. (N. S.) 193. It 
is not authority for the doctrine that ali- 
mony is grantable after a divorce a vin- 
culo. The point decided was, that the 
District Court erred in not trying the 
question of alimony de novo, as provided 
by the statute. 

The case of Crane v. Meginnis is not 
authority for Cox v. Cox, because the 
Maryland court was governed by an ex- 
press statute enacted in 1777, and incor- 
porated in Rev. Stat., art. 51, g 17, and 
by the prior decisions that the Maryland 



courts had inherent original jurisdiction. 
Nor is the case of Shotwell v. Shotwell 
authority, because that was overruled in 
Lawson v. Shotwell, 29 Miss. 630 ; fol- 
lowed in Bankston v. Bankston, 27 Miss. 
629. 

This case of Cox v. Cox, is not sus- 
tained by the statute. The statute pro- 
vides for three kinds of alimony, pen- 
dente lite in § 5701 , separate maintenance 
in | 5702, and permanent upon the 
granting of a divorce it vinculo in sects. 
5699, 5700. Sect. 5702 provides for 
a separate maintenance and not for ali- 
mony after a divorce, because (1), the 
statute speaks of the petition as the wife's 
petition against her husband : (2) in 
such cases the statute provides for the 
husband to file a cross petition for divorce; 
and (3) the statute, in sect. 5703 provides 
that in such cases the judgment shall 
(a) provide for the children ; (b) give 
the wife a separate maintenance, (c) re- 
store to her her property ; and (d) grant 
her the rights and powers of a. feme sole, 
" free from the control or interference of 
her husband." In fact, this statute is 
based upon and taken from the old doc- 
trine of divorce a mensa et thoro, and can 
only be understood with reference to that 
doctrine. The principal case being 
founded on Cox v. Cox, and the foregoing 
statute — a misconstruction of it — is of no 
value and indeed worthless as an autho- 
rity, precedent, or an exposition of 
juridical reasoning. 

John F. Kelly. 

Bellaire, Ohio. 
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A contract made by a person so destitute of reason as not to know the consequences 
of his contract, though his incompetency be produced by intoxication, is voidable, and 
may be avoided by himself, though the intoxication was voluntary, and not procured 
by the circumvention of the other party. 

A. made a bid at a public sale of a piece of real estate, and shortly thereafter 



